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This matter is before the Chief Procurement Officer for Construction (CPOC) pursuant to a

request from M. A. Rozbitsky Construction Company ("MAR") under the provisions of §11-35-

4210 of the South Carolina Consolidated Procurement Code ("Code"), for an administrative

review on the proposed award of a construction contract for the Birchwood Renovation Project

(the "Project") for the South Carolina Department of Juvenile Justice ("DJJ"). Pursuant to §11-35-

4210(7) of the Code, further proceedings with the award were automatically stayed. In response

to the stay, and in advance of a decision on the merits of the protest, DJJ petitioned the CPOC,

pursuant to §11-35-4210(7) of the Code, to determine that prompt award of the contract is

necessary to protect the best interests of the State. A copy of that petition is appended to and is

hereby made a part of this determination. In addition the CPOC met with the project management

staff of DJJ to elicit further details regarding the nature of the Project and the need to proceed. 

The fundamental duty of the CPOC is to the fair and equitable administration of the State’s

construction procurement process, giving due consideration to the interests of all parties,

including those not directly involved in the solicitation. Requests under §11-35-4210(7) are

seldom granted and only if there is a compelling need. After careful review of the nature and

circumstances of the Project, it is the determination of the CPOC that it is in the best interests of

the State to grant DJJ's request. The basis for this determination is set forth in the discussion

following.

DISCUSSION

DJJ states that the Project is the initial step in a multi-step sequence of several construction and

renovation projects whose ultimate intent is to: (1) provide modern locations of appropriately

secure housing for both male and female inmates; (2) remove recently-identified friable asbestos
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from existing facilities; (4) to provide for improved safety and security in the buildings; and, (4)

reduce agency operating costs by some $4,000 per day. DJJ further states that this project, in a

slightly different form, was conceived several years ago as part of the response to a Federal

lawsuit, but could not be implemented due to overcrowding in DJJ facilities (which the CPOC

understands was a principal basis for the lawsuit). With the passage of time the overcrowding

condition has been alleviated and DJJ has the opportunity to complete the project as part of a final

resolution of the Federal lawsuit. DJJ's staff noted that its current inmate population is cyclical

and the winter months are a period of low occupant count, which allows them to initiate the

renovation at this time. DJJ argued that to delay the current solicitation would potentially result in

a project extension through the summer in order to provide for safe and secure housing in

accordance with the commitments made under the lawsuit's resolution agreements.

DECISION

It is the decision of the Chief Procurement Officer for Construction that the stay on further

procurement actions imposed by §11-35-4210(7) shall be lifted. The South Carolina Department

of Juvenile Justice may proceed without further delay to execute the contract for the construction

of the Birchwood Renovation Project.

Michael M. Thomas
Chief Procurement Officer

for Construction

November 24, 2003
Date
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STATEMENT OF THE RIGHT TO APPEAL

This written Determination is issued under Section 11-35-4210(7) of the South Carolina
Procurement Code, which states, under Section 11-35-4410, subsection (1)(b):

(1) Creation.  There is hereby created The South Carolina Procurement Review Panel
which shall be charged with the responsibility to review and determine de novo:

…  
(b) requests for review of other written determinations, decisions, policies,
and procedures as arise from or concern the procurement of supplies, services, or
construction procured in accordance with the provisions of this code and the
ensuing regulations; provided that any matter which could have been brought
before the chief procurement officers in a timely and appropriate manner under
Sections 11-35-4210, 11-35-4220, or 11-35-4230, but was not, shall not be the
subject of review under this paragraph.  Requests for review under this paragraph
shall be submitted to the Procurement Review Panel in writing, setting forth the
grounds, within fifteen days of the date of such written determination, decisions,
policies, and procedures.

Additional information regarding the protest process is available on the internet at the following
web site:  http://www.state.sc.us/mmo/legal/lawmenu.htm

NOTE: Pursuant to Proviso 66.1 of the 2002 General Appropriations Act, "[r]equests for
administrative review before the South Carolina Procurement Review Panel [filed after June 30,
2002] shall be accompanied by a filing fee of two hundred and fifty dollars ($250.00), payable to
the SC Procurement Review Panel.  The panel is authorized to charge the party requesting an
administrative review under the South Carolina Code Sections 11-35-4210(6), 11-35-4220(5), 11-
35-4230(6) and/or 11-35-4410(4).  . . . . Withdrawal of an appeal will result in the filing fee being
forfeited to the panel.  If a party desiring to file an appeal is unable to pay the filing fee because
of hardship, the party shall submit a notarized affidavit to such effect.  If after reviewing the
affidavit the panel determines that such hardship exists, the filing fee shall be waived." 2002 S.C.
Act No. 289, Part IB, § 66.1 (emphasis added). PLEASE MAKE YOUR CHECK PAYABLE TO
THE "SC PROCUREMENT REVIEW PANEL." 
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